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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

---------------------------------------------------------------x 
In re        : Chapter 11  
       : 
CRESCENT RESOURCES, LLC, et. al.,  :  Case No. 09-11507 (CAG) 
       : 
  Debtors.    :  Joint Administration 
        : Requested 
       : 
---------------------------------------------------------------x 

EMERGENCY MOTION OF THE DEBTORS FOR INTERIM AND 
FINAL ORDERS PURSUANT TO SECTIONS 105(a) AND 366 OF 

THE BANKRUPTCY CODE TO (I) APPROVE DEBTORS’ 
PROPOSED FORM OF ADEQUATE ASSURANCE AND (II) 
PROHIBIT UTILITIES FROM ALTERING, REFUSING, OR 

DISCONTINUING SERVICE 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: 

Crescent Resources, LLC (“Crescent Resources”), its parent Crescent Holdings, LLC 

(“Crescent Holdings”) and their affiliated debtors as debtors and debtors in possession 

(collectively, “Crescent” or the “Debtors”),1 respectfully represent: 

Background 

1. On the date hereof (the “Commencement Date”), each of the Debtors filed a 

voluntary case under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”).  

The Debtors are authorized to continue operating their businesses and managing their properties 

as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  A 

motion seeking joint administration of the Debtors’ chapter 11 cases pursuant to Rule 1015(b) of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) is currently pending before 

this Court.   
                                                 
1 A list of the Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, is attached hereto as Exhibit A. 
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Jurisdiction and Venue 

2. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper before this 

Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

Crescent’s Business 

3. Crescent, which is headquartered in Charlotte, North Carolina, is a leading real 

estate development company that focuses on master-planned communities and commercial, 

industrial, and residential real estate primarily in the southeast, but also in other regions of the 

United States.  In particular, Crescent has properties located in Arizona, Florida, Georgia, North 

Carolina, South Carolina, Tennessee, Texas, and Virginia.  Although Crescent Resources and its 

predecessors-in-interest have been in existence since 1969, Crescent Holdings was created in 

2006.  Crescent Holdings’ equity interests are held 50% by Duke Energy Corporation (“Duke 

Energy”) and 50% by certain private equity limited partnerships known as Morgan Stanley Real 

Estate Fund V U.S. and/or its affiliates (“Morgan Stanley”).  Throughout its history, Crescent 

and its predecessors have developed and sold over 20 million square feet of commercial and 

industrial projects, between 50 and 60 residential communities with a variety of features and 

amenities, and numerous other master-planned communities.   

4. Currently, Crescent Resources has four real estate divisions: residential, 

commercial, multifamily, and land management.  The residential division (the “Residential 

Division”) is Crescent Resources’ largest division, comprising 54% of the Debtors’ total assets.  

The Residential Division includes 41 master-planned communities and 4 condominium projects 

totaling 53,404 acres of developed land.  The commercial property division (the “Commercial 

Division”) accounts for 19% of Crescent Resources’ total assets.  The Commercial Division has 

9 active projects, including office, industrial, and retail projects currently under development, as 
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well as 1,822 acres of commercially-zoned undeveloped land.  The multifamily division (the 

“Multifamily Division”) accounts for 6% of Crescent Resources’ total assets.  The Multifamily 

Division includes 4 projects in various stages of development totaling 1,308 units and an 

additional 195 acres of entitled, but undeveloped land.   

5. In the 1960s, Duke Energy acquired approximately 300,000 acres of land in rural 

areas of North and South Carolina (the “Legacy Land”).  Beginning in 1969, Duke Energy 

contributed the Legacy Land to Crescent Resources’ predecessor-in-interest.  Since 2006, the 

Legacy Land has been managed by Crescent Resources (the “Land Management Division”).  As 

the value of the Legacy Land has increased over time, the Legacy Land has been sold in 

accordance with a long-term, structured disposition plan, whereby the proceeds from the sales of 

Legacy Land are invested in commercial property projects in urban areas (the “Legacy Land 

Sales Plan”).  The combined proceeds from the Legacy Land Sales Plan and the Debtors’ other 

real estate ventures have enabled Crescent to fund and operate its various real estate divisions.  

The Land Management Division, which manages the Legacy Land, accounts for 21% of 

Crescent Resources’ total assets. 

6. Crescent and its non-debtor affiliates are comprised of various joint ventures and 

wholly-owned subsidiaries that serve as holding companies, management companies, and 

project-level operating companies.  Crescent Resources operates its business on an integrated 

basis with centralized administration, leasing, and management functions that enable it to 

achieve operating efficiencies and revenue enhancements that benefit the overall enterprise.  In 

2007, Crescent Resources acquired 100% control of LandMar Group, LLC (“LandMar Group”) 

and its subsidiaries.  The LandMar Group represents a significant part of the Residential Division 

described above and maintains assets throughout Florida. 
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Prepetition Debt 

7. As of the Commencement Date, certain of the Debtors were parties to the First 

Amended and Restated Credit Agreement, dated as of June 17, 2008 (as amended, restated, 

amended and restated, supplemented or otherwise modified from time to time, the “Prepetition 

Credit Agreement”), by and among Crescent Resources, as borrower, Crescent Holdings, the 

other guarantors identified therein, the lenders party thereto (the “Lenders”), and Bank of 

America, N.A. (“BOA”), as administrative agent and collateral agent.   

8. The Prepetition Credit Agreement provides for (i) a term loan facility (the “Term 

Loan Facility”) in the principal amount of $1,225,000,000, (ii) a revolving credit facility (the 

“Revolving Credit Facility”) in the principal amount of $300,000,000, which reduces to the 

principal amount of $275,000,000 after December 30, 2009, (iii) a swing line facility in the 

principal amount of $50,000,000 (which reduces borrowings available under the revolving credit 

facility), and (iv) a letter of credit facility (the “Letter of Credit Facility”) in the principal amount 

of $150,000,000 (which reduces borrowings available under the revolving credit commitment).  

Obligations arising under the Prepetition Credit Agreement are direct obligations of Crescent 

Resources.  These direct obligations are guaranteed (the “Guaranty”) by (i) Crescent Holdings 

and (ii) most of the additional Debtors, pursuant to the terms of (A) the Prepetition Credit 

Agreement, (B) that certain Amended and Restated Joinder Agreement, dated as of June 17, 

2008, by and between the entities party thereto and BOA, and (C) that certain Joinder 

Agreement, dated as of July 25, 2008, by and between the entities party thereto and BOA (the 

Joinder Agreements in (B) through (C), collectively, the “Joinder Agreements”). 

9. Certain of the Debtors (the “Pledgors”) also entered into a pledge agreement, 

dated as of September 7, 2006 (the “Pledge Agreement”), by and between the Pledgors and BOA 

pursuant to which they pledged 100% of the capital stock of substantially all their domestic 
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subsidiaries with certain exceptions.2  In addition, certain of the Debtors granted mortgages or 

deeds of trust on their real properties, except for (x) real property constituting qualified Legacy 

Land to the extent that the value of such real property is less than or equal to $500,000, or (y) 

any real property that, as of the closing date, was encumbered with non-recourse, project-level 

debt or security interests that prohibited the execution, delivery and recording of such mortgage 

instruments.  Crescent Resources also entered into that certain Account, Security, Pledge, 

Assignment, and Control Agreement, dated as of August 24, 2007, pursuant to which Crescent 

Resources granted to BOA control over and a security interest in all deposit accounts opened by 

Crescent Resources with BOA.   

10. The aggregate principal amount of indebtedness owing under the Prepetition 

Credit Agreement as of the Commencement Date is approximately $1,487,890,752.   

Relief Requested 

11. Section 366 of the Bankruptcy Code prevents utility companies from altering, 

refusing, or discontinuing service to a debtor during the first twenty days of a chapter 11 case.  

However, a utility company has the option of terminating its services pursuant to section 

366(c)(2) of the Bankruptcy Code if, within thirty (30) days of the commencement of a 

bankruptcy case, the debtor has not furnished adequate assurance of payment. 

12. Pursuant to sections 105(a) and 366 of the Bankruptcy Code, the Debtors seek 

entry of the proposed interim order (the “Interim Order”), attached hereto as Exhibit C, and the 

proposed final order (the “Final Order”), attached hereto as Exhibit D:  (i) determining that the 

Utility Companies (as defined below) have been provided with adequate assurance of payment 
                                                 
2 The Pledgors, include: Crescent Resources; Crescent Holdings; CLT Development, LLC; Crescent Potomac Yard, 
LLC; Crescent Twin Creeks, LLC; Crescent/Arizona, LLC; Palmetto Bluff Development, LLC; Palmetto Bluff 
Investments, LLC; Twin Creeks Management, LLC; Twin Creeks Property, Ltd.; LandMar Group, LLC; Hawk’s 
Haven Joint Development, LLC; and Hawk’s Haven Sponsor, LLC. 
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within the meaning of section 366 of the Bankruptcy Code; (ii) approving the Debtors’ Proposed 

Adequate Assurance (as defined below); and (iii) prohibiting the Utility Companies from 

altering, refusing, or discontinuing services on account of prepetition amounts outstanding or on 

account of any perceived inadequacy of the Debtors’ proposed adequate assurance. 

The Utility Companies 

13. In connection with the operation of their businesses and management of their 

properties, the Debtors obtain electricity, natural gas, water, telephone services, and/or other 

similar services (collectively, the “Utility Services”) from a number of utility companies or their 

brokers (collectively, the “Utility Companies”).  Annexed hereto as Exhibit B is a nonexclusive 

list of the Utility Companies and their affiliates that provide Utility Services to the Debtors as of 

the Commencement Date (the “Utility Service List”).3  The relief requested herein is for all 

Utility Companies providing Utility Services to the Debtors and is not limited to those listed on 

the Utility Service List. 

14. In the twelve month period prior to the Commencement Date, the Debtors paid an 

average of approximately $211,000 per month on account of Utility Services.  Historically, the 

Debtors have had a very good payment history with the Utility Companies.  Moreover, to the 

best of their knowledge, there are few, if any, defaults or arrearages of any significance with 

respect to the Debtors’ undisputed invoices for Utility Services, other than payment interruptions 

that may be caused by the commencement of these chapter 11 cases.  The Debtors estimate that 

their cost for Utility Services during the next thirty (30) days (not including any deposits to be 

paid) will be approximately $211,000.  

                                                 
3 The inclusion of any entity on, as well as the omission of any entity from, the Utility Service List is not an 
admission by the Debtors that such entity is, or is not, a utility within the meaning of section 366 of the Bankruptcy 
Code, and the Debtors reserve all rights with respect thereto.   
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15. Uninterrupted Utility Services are essential to the Debtors’ ongoing operations 

and the success of the Debtors’ chapter 11 cases.  Should any Utility Company refuse or 

discontinue service, even for a brief period, the Debtors’ business operations could be severely 

disrupted, and such disruption would jeopardize the Debtors’ reorganization efforts.  It is 

essential that the Utility Services continue uninterrupted during the chapter 11 cases. 

The Adequate Assurance 

16. Pursuant to section 366(c)(2) of the Bankruptcy Code, a utility may alter, refuse, 

or discontinue a chapter 11 debtor’s utility service “if during the 30-day period beginning on the 

date of the filing of the petition, the utility does not receive from the debtor or the trustee 

adequate assurance of payment for utility service that is satisfactory to the utility.”  11 U.S.C. 

§ 366(c)(2).  Section 366(c)(1) of the Bankruptcy Code provides that “assurance of payment” of 

postpetition charges may consist of:  (i) a cash deposit; (ii) a letter of credit; (iii) a certificate of 

deposit; (iv) a surety bond; (v) a prepayment of utility consumption; or (vi) another form of 

security that is mutually agreed on between the utility and the debtor or the trustee.  Id. 

§ 366(c)(1)(A). 

17. The Debtors intend to pay timely all postpetition obligations owed to the Utility 

Companies.  To provide adequate assurance of payment to the Utility Companies, the Debtors 

propose to provide, within five (5) business days after entry of a Final Order approving this 

Motion, a deposit in the aggregate of a sum equal to approximately fourteen (14) days of Utility 

Services, calculated as a historical average over the past twelve months (the “Adequate 

Assurance Deposit”) into an interest-bearing, newly created segregated account (the “Utility 

Deposit Account”) for the benefit of any Utility Company unless a Utility Company agrees to a 

lesser amount; provided, however, that if a Utility Company was in possession of a deposit from 

the Debtors for Utility Services on the Commencement Date, it will not be entitled to the benefit 
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of the Adequate Assurance Deposit.4 The Utility Deposit Account shall be held in escrow 

pending further order of the Court.5  The Debtors request the right to withdraw funds from the 

Utility Deposit account to the extent such funds were deposited on account of a Utility Company 

that is subsequently removed from the Utility Service List.  Based on the foregoing calculation, 

for those Utility Companies on the Utility Service List, the Debtors estimate that the total amount 

of the Adequate Assurance Deposit will be approximately $105,500. 

18. The Debtors submit that the Adequate Assurance Deposit (the “Proposed 

Adequate Assurance”), constitutes sufficient adequate assurance to the Utility Companies.  If any 

Utility Company believes additional adequate assurance is required, they may request such 

assurance pursuant to the procedures set forth below. 

Objections to the Proposed Adequate Assurance 

19. In light of the severe consequences to the Debtors of any interruption in services 

by the Utility Companies, but recognizing the right of each Utility Company to evaluate the 

Proposed Adequate Assurance on a case-by-case basis, the Debtors propose that any Utility 

Company not satisfied with the Proposed Adequate Assurance must file an objection (the 

“Objection”) to this Motion (i) in writing; (ii) setting forth the type of Utility Services and the 

location for which such services are provided; (iii) including a summary of the Debtors’ payment 

history relevant to the affected account(s), and any deposits and other security held by the Utility 

Company; and (iv) setting forth the reason(s) the Utility Company believes the Proposed 

Adequate Assurance is not sufficient adequate assurance of future payment.  The Debtors 

                                                 
4 The Debtors are unable to determine the amount of deposits, if any, that are held by the Utility Companies as of the 
Commencement Date. 

5 The Debtors request that, on the effective date of any plan of reorganization for these chapter 11 cases, the 
proceeds of the Utility Deposit Account shall be returned to the Debtors without the necessity of a further court 
order. 



US_ACTIVE:\29555140\07\29555140_7.DOC\39639.0003 9 

propose that any Objection be filed with the Court and served upon the Notice Parties (as defined 

below) within three (3) business days prior to the final hearing on this Motion (the “Objection 

Deadline”). 

20. As mentioned above, section 366 of the Bankruptcy Code prevents utility 

companies from altering, refusing, or discontinuing service to a debtor during the first thirty (30) 

days of a chapter 11 case.  11 U.S.C. § 366(c).  Accordingly, the Debtors request that the hearing 

to consider the adequacy of the Proposed Adequate Assurance be scheduled for a date which is 

on or before thirty (30) days after the Commencement Date and prior to the expiration of the 

statutory deadline.  Therefore, the Debtors submit that pending the approval of this Motion or 

any adjournments thereof, the Utility Companies are prohibited from discontinuing, altering, or 

refusing service to the Debtors, including as a result of unpaid charges for prepetition services or 

as a result of any Objections to the Proposed Adequate Assurance as provided by section 366 of 

the Bankruptcy Code. 

21. The Court will determine the adequacy of the Proposed Adequate Assurance with 

respect to all Objections not resolved prior to the hearing pursuant to section 366(c) of the 

Bankruptcy Code.  The Debtors respectfully request that absent compliance with the procedures 

for filing a timely Objection, the Utility Companies are forbidden to alter, refuse, or discontinue 

service on account of any prepetition charges, or require additional adequate assurance of 

payment other than the Proposed Adequate Assurance. 

Subsequent Modifications of the Utility Service List 

22. Although the Debtors have made extensive and good-faith efforts to identify all 

Utility Companies, certain companies that currently provide Utility Services to the Debtors may 

have been omitted inadvertently from the Utility Service List.  To the extent that the Debtors 

identify additional Utility Companies, the Debtors will promptly file amendments to the Utility 
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Service List and shall serve copies of the Motion, Interim Order and the Final order approving 

this Motion (when and if entered) on such newly identified Utility Companies. 

23. The Debtors further request that the Court make the Final Order approving this 

Motion binding on all Utility Companies, regardless of when each Utility Company was added to 

the Utility Service List, provided that any such newly identified Utility Company shall have until 

the later of (i) fourteen (14) days from the date of such service or (ii) thirty (30) days from the 

date of the Final Order approving the Motion to file an Objection in compliance with the 

proposed procedures. Any such request or Objection must actually be received by the Notice 

Parties within this timeframe. 

Cause Exists to Authorize the Companies’ 
Treatment of the Utility Companies Under Section 366 

24. The relief requested herein will ensure that the Debtors’ operations will not be 

disrupted.  If a disruption occurs, the impact on the Debtors’ business operations and revenues 

would be extremely harmful.  The relief requested provides the Utility Companies with a fair and 

orderly procedure for determining the reasonableness of the adequate assurance. 

25. Section 366 of the Bankruptcy Code protects a debtor against the immediate 

termination of utility services after commencing its case.  Under that section, a utility company 

may not, during the first 20 days of a chapter 11 case, alter, refuse, or discontinue services to a 

debtor solely because of unpaid prepetition amounts.  A utility company may, however, do so if, 

during the 30-day period following the Commencement Date, the debtor does not provide 

“adequate assurance” of payment for postpetition services in a form “satisfactory” to the utility.6 

                                                 
6 Section 366 of the Bankruptcy Code provides, in relevant part, as follows: 

 (a) Except as provided in subsections (b) and (c) of this section, a utility may not alter, refuse, or 
discontinue service to, or discriminate against, the trustee or the debtor solely on the basis of the commencement of 
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26. Prior to the enactment of the Bankruptcy Abuse Prevention and Consumer 

Protection Act of 2005 (the “BAPCPA”), it was well established by courts, commentators, and 

legislative history that section 366 of the Bankruptcy Code did not require, as a matter of course, 

that the debtor provide a deposit or other security to its utilities as adequate assurance of 

payment.  In Virginia Electric & Power Co. v. Caldor, Inc., 117 F.3d 646, 647 (2d Cir. 1997), 

the court affirmed the bankruptcy court’s ruling that the debtor’s prepetition payment history, its 

postpetition liquidity, and the administrative expense priority afforded to postpetition invoices 

constituted adequate assurance of future performance.  The court further rejected the argument 

that section 366(b) nevertheless required a “deposit or other security,” and held that “a 

bankruptcy court’s authority to ‘modify’ the level of the ‘deposit or other security,’ provided for 

under section 366(b), includes the power to require no ‘deposit or other security’ where none is 

necessary to provide a utility supplier with ‘adequate assurance of payment.’”  Id. at 650; see 

also Shirey v. Philadelphia Elec. Co. (In re Shirey), 25 B.R. 247, 249 (Bankr. E.D. Pa. 1982) 

(“section 366(b) . . . does not permit a utility to request adequate assurance of payment for 

continued services unless there has been a default by the debtor on a pre-petition debt owed for 

services rendered”). 

                                                                                                                                                             
a case under this title or that a debt owed by the debtor to such utility for service rendered before the order for relief 
was not paid when due. 

 (b) Such utility may alter, refuse, or discontinue service if neither the trustee nor the debtor, within 20 
days after the date of the order for relief, furnishes adequate assurance of payment, in the form of a deposit or other 
security, for service after such date.  On request of a party in interest and after notice and a hearing, the court may 
order reasonable modification of the amount of the deposit or other security necessary to provide adequate assurance 
of payment. 

*     *     * 
 (c)(2) Subject to paragraphs (3) and (4), with respect to a case filed under chapter 11, a utility referred to in 
subsection (a) may alter, refuse, or discontinue utility service, if during the 30-day period beginning on the date of 
the filing of the petition, the utility does not receive from the debtor or the trustee adequate assurance of payment for 
utility service that is satisfactory to the utility. 

11 U.S.C. § 366(a), (b), (c)(2). 
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27. Under the recently enacted section 366(c) of the Bankruptcy Code, however, in a 

chapter 11 case, a utility company may alter, refuse, or discontinue utility service if, within 30 

days after the commencement of the chapter 11 case, the utility company does not receive 

adequate assurance in a form that is “satisfactory” to the utility company, subject to the court’s 

ability to modify the amount of adequate assurance.  See Jones v. Boston Gas Co. (In re Jones), 

369 B.R. 745, 748-49 (B.A.P. 1st Cir. 2007) (“Based on a debtor’s failure to provide adequate 

assurance of payment, bankruptcy courts have concluded that § 366 . . . grants utilities the 

unilateral right to terminate service.”); St. Torrance v. Cincinnati Gas & Elec. Co. (In re St. 

Torrance), No. 06-8090, 2007 Bankr. LEXIS 3180, at *8 (B.A.P. 6th Cir. Sept. 26, 2007) 

(same).  Furthermore, pursuant to changes made effective by BAPCPA, in determining whether 

an assurance of payment is adequate, the court may not consider (i) the absence of security 

before the petition date; (ii) the debtor’s history of timely payments; or (iii) the availability of an 

administrative expense priority.  11 U.S.C. § 366(c)(3)(B). 

28. While the recently amended section 366(c) clarifies what does and does not 

constitute “assurance of payment” and what can be considered in determining whether such 

assurance is adequate, Congress, in enacting that section, did not divest the Court of its power to 

determine what amount, if any, is necessary to provide adequate assurance of payment to a 

Utility Company.  See id. § 366(c)(3)(A) (“On request of a party in interest and after notice and a 

hearing, the court may order modification of the amount of an assurance of payment . . . ”).  

Under section 366(c), there is nothing to prevent a court from deciding, as courts did before the 

enactment of BAPCPA, that, on the facts of the case before it, the amount required of the debtor 

to adequately assure payment to a utility company is nominal, or even zero.  See In re Pac-West 

Telecomm, Inc., Ch. 11 Case No. 07-10562 (BLS) (Bankr. D. Del. May 2, 2007) (approving 
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adequate protection that was one-time supplemental prepayment to each utility company equal to 

pro rated amount of one week’s charges); In re The N.Y. Racing Ass’n, Inc., Ch. 11 Case No. 06-

12618 (JMP) (Bankr. S.D.N.Y. Dec. 1, 2006) (approving adequate protection of a two-week 

deposit based on historical average as well as procedures for opting out). 

29. Moreover, Congress has not changed the requirement that the assurance of 

payment only be “adequate.”  Courts construing section 366(b) of the Bankruptcy Code have 

long recognized that “adequate” assurance of payment does not require an absolute guarantee of 

the debtor’s ability to pay.  See, e.g., In re Caldor, Inc. – N.Y., 199 B.R. 1, 3 (S.D.N.Y. 1996) 

(“Section 366(b) requires [a] [b]ankruptcy [c]ourt to determine whether the circumstances are 

sufficient to provide a utility with ‘adequate assurance’ of payment.  The statute does not require 

an ‘absolute guarantee of payment.’”) (citation omitted), aff’d sub nom. Va. Elec. & Power Co. v. 

Caldor, Inc – N.Y., 117 F.3d 646 (2d Cir. 1997); In re Adelphia Bus. Solutions, Inc., 280 B.R. 63, 

80 (Bankr. S.D.N.Y. 2002) (same).  Therefore, despite the language in section 366(c)(2) of the 

Bankruptcy Code allowing a utility to take action against a debtor should the debtor fail to 

provide adequate assurance of payment that is “satisfactory” to the utility, section 366 of the 

Bankruptcy Code does not require that the assurance provided be “satisfactory” once the Court 

determines the appropriate amount of adequate assurances. 

30. Accordingly, the Debtors believe that the Proposed Adequate Assurance is 

reasonable and satisfies the requirements of section 366 of the Bankruptcy Code.  The Proposed 

Adequate Assurance in this Motion is similar to the relief granted in other recent chapter 11 

cases filed in this and other jurisdictions after the 2005 Amendments became effective.  See, e.g., 

In re TXCO Resources, Inc., Case No. 09-51807 (RBK) (Bankr. W.D. Tex. May 20, 2009) 

(approving adequate assurance in the form of a cash deposit in an amount equal to the last 
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monthly bill for utility service provided by each utility company prior to the petition date); In re 

Renaissance Hospital Grand Prairie, Inc., Case No. 08-43775 (DML) (Bankr. N.D. Tex. Sept. 5, 

2008) (approving adequate assurance in the form of a one month deposit to requesting utilities);  

In re SemCrude, L.P., Case No. 08-11525 (BLS) (Bankr. D. Del. August 19, 2008) (approving  

adequate assurance in the form of a letter of credit or  escrow account containing an amount 

equal to two weeks’ deposit); In re Landsource Comtys. Dev. LLC, Case No. 08-11111 (KJC) 

(Bankr. D. Del. June 16, 2008) (approving adequate assurance to requesting utilities in an 

amount equal to two weeks’ deposit); and In re Steve & Barry’s Manhattan, LLC, Case No. 08-

12579 (ALG) (Bankr. S.D.N.Y. July 31, 2008) (approving adequate assurance to requesting 

utilities in an amount equal to two weeks’ deposit). 

31. Further, the Court possesses the power, under section 105(a) of the Bankruptcy 

Code, to “issue any order, process, or judgment that is necessary or appropriate to carry out the 

provisions of this title.”  11 U.S.C. § 105(a).  The proposed procedures will ensure that the 

Debtors’ Utility Services are continued without prejudicing the Utility Companies. 

32. The relief requested herein will ensure that the Debtors’ operations will not be 

disrupted by the termination of vital Utility Services or the requests by the Utility Companies of 

unnecessarily large deposits that could endanger the Debtors’ liquidity.  If a disruption occurs, 

the impact on the Debtors’ business operations and revenues would be extremely harmful to the 

Debtors and all of their creditors.  The operations of their businesses are dependent on the 

services provided by the Utility Companies.  Without the requested relief, any interruption in 

services by the Utility Companies could bring the Debtors’ businesses to a grinding halt.  Even if 

the Utility Companies did not interrupt their services, without the requested relief the Debtors 

could be forced to address numerous requests by Utility Companies in a disorganized manner 
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during a critical period in these chapter 11 cases and during a time when their efforts should be 

more productively focused on the stabilization of their business and their emergence from 

bankruptcy.  At the same time, the relief requested provides the Utility Companies with a fair 

and orderly procedure for determining requests for additional or different adequate assurance. 

The Debtors Satisfy Bankruptcy Rule 6003 

33. Bankruptcy Rule 6003 provides that to the extent relief is necessary to avoid 

immediate and irreparable harm, a bankruptcy court may approve a motion to “pay all or part of 

a claim that arose before the filing of the petition” prior to twenty days after the Commencement 

Date.  FED. R. BANKR. P. 6003.  As described above and in the Declaration, the Debtors’ 

business operations rely heavily on the smooth functioning of their properties and timely 

payment of their Utility Companies.  The Debtors submit that the relief requested in this Motion 

is necessary to avoid immediate and irreparable harm to the Debtors, as described herein, and 

that Bankruptcy Rule 6003 has been satisfied. 

Waiver of Bankruptcy Rules 6004(h) 

34. To implement the foregoing successfully, the Debtors seek a waiver of the ten-

day stay of an order authorizing the use, sale, or lease of property under Bankruptcy 

Rule 6004(h). 

The Relief Requested is Appropriate 

35. Based on the foregoing, the Debtors submit that the relief requested is necessary 

and appropriate, is in the best interests of their estates and creditors, and should be granted in all 

respects. 

Notice 

36. No trustee, examiner or statutory creditors’ committee has been appointed in these 

chapter 11 cases.  Notice of this Motion has been provided to:  (i) the United States Trustee for 
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the Western District of Texas; (ii) the Debtors’ thirty (30) largest creditors (on a consolidated 

basis); (iii) counsel to BOA, as agent to the Debtors’ Lenders; (iv) counsel to the Debtors’ 

proposed postpetition lenders; and (v) the Utility Companies (collectively, the “Notice Parties”).  

The Debtors submit that no other or further notice need be provided. 

WHEREFORE, the Debtors respectfully request that the Court grant the relief requested 

herein and such other and further relief as it deems just and proper. 

Dated:  June 10, 2009 
 Austin, Texas 

/s/ Eric J. Taube  
Eric J. Taube (19679350)
HOHMANN, TAUBE & SUMMERS, L.L.P
100 Congress Avenue, Suite 1800 
Austin, Texas 78701
Telephone: (512) 472-5997
Facsimile: (512) 472-5248

-and-

Martin A. Sosland (18855645) 
Lydia T. Protopapas (00797267) 
WEIL, GOTSHAL & MANGES LLP 
200 Crescent Court, Suite 300 
Dallas, Texas 75201 
Telephone:  (214) 746-7700 
Facsimile:   (214) 746-7777 
 
-and- 
 
Marcia L. Goldstein (pro hac vice pending) 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone:  (212) 310-8000 
Facsimile:  (212) 310-8007 
 
PROPOSED ATTORNEYS FOR 
DEBTORS AND DEBTORS IN 
POSSESSION 

 

 










