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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
   
In Re:  
  
CRESCENT RESOURCES, LLC, et. al. 
 
             Debtors. 

 
 
Case No. 09-11507-cag 
 
(Chapter 11) 

 
   

CRESCENT LITIGATIONS TRUST’S RESPONSE TO  
ROBINSON, BRADSHAW & HINSON, P.A.’S  

EMERGENCY MOTION FOR CLARIFICATION OR  
PARTIAL TEMPORARY  STAY (DOC #2291)  

 
 The Crescent Resources Litigation Trust (“the Trust”) files this Response to the 

Emergency Motion of Robinson, Bradshaw & Hinson, P.A. (“RBH”) for Clarification or Partial 

Temporary Stay (Doc #2291).  In support of this motion, the Trust will show as follows: 

1. Contemporaneously with this response, the Trust has filed its response to Duke’s 

Emergency Motion to Stay (Doc# 2289).  In order to obtain the requested relief, RBH must meet 

the same burdens required of Duke.1  Rather than restate and further discuss those standards, the 

Trust adopts its Response to the Duke Motion by reference. This response will focus on the 

issues related to electronically stored information (“ESI”) which is the subject of RBH’s motion. 

2. RBH’s request for clarification is in fact a request for reconsideration.  RBH wants to 

exclude its emails and electronic files from the production.  RBH has been aware of its need to 

provide ESI for over ten months.  This issue was initially raised in November of 2010, when the 

Trust requested the production of RBH’s electronic files.  RBH responded by filing an affidavit 

by Mr. Robert Pallasch, claiming that RBH could only provide ESI at an estimated cost of more 

                                                
1  RBH’s emergency motion does not cite to Rule 8005, and does not give any other statutory or procedural 
authority for the relief sought.  The Trust therefore assumes that the relief is sought under the same authorities cited 
by Duke. 
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than $3.5 million.2  Mr. Pallasch further estimated that would take over two years to provide the 

information.3  As discussed below, the Court previously expressed some surprise at RBH’s claim 

of cost and burden, and specifically asked RBH’s counsel to explain its position.   RBH’s 

counsel, Mr. Landy, could not provide an explanation at the time, and RBH has failed to use the 

intervening time to do so.  RBH has failed to reasonably explain why it cannot comply with the 

Court’s order.  Furthermore, the fact that the Court’s order imposes a burden on RBH is not 

grounds for a stay.  The Court was well aware of RBH’s claimed burden when it entered its 

order. The order needs no clarification, and should not be delayed.  RBH’s requested stay should 

be denied. 

3. RBH’s claim that the Court intended to exclude ESI is not based on the plain meaning of 

the Court’s order.  The Court’s order is clear.  Rather, RBH claims that because it previously 

filed a motion for protective order, and the Court did not specifically reference that motion in its 

order, the Court must have intended to exclude ESI from the scope of the order.  RBH’s claim 

that the Court did not consider the burden to RBH is incorrect.  In fact, the Court specifically 

referenced Doc # 1478 – the Motion that references the Pallasch affidavit – in the opinion.4  

RBH’s motion also fails to consider the Court’s December 3, 2010 hearing in which RBH argued 

that ESI should be excluded from production. 

4. As the Court correctly noted in the December 3, hearing, excluding electronic files from 

production makes no logical sense:   

THE COURT: …Would you not agree in today’s environment --litigation 
environment -- that paper files are only part of the process? That everyone keeps 

                                                
2  See, Doc # 1479. 
 
3   Id. 
 
4   Memorandum Opinion (Doc # 2284) at page 7. 
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stuff electronically -- e-mail, documents, things of that nature. Wouldn’t you 
agree that that’s part and parcel of the process? 
 
 MR. LANDY: Of course, your Honor. 
 
THE COURT: All right. So, having acknowledged that, I guess and this is where 
you’re going to have to educate me a little bit, that surely RBH on behalf of other 
clients in the course of its representation has had to produce electronic documents. 
Is that a safe assumption? 
 
MR. LANDY: I don’t actually have knowledge of that, but I don’t think it 
requires a lot of speculation. I think it’s a safe assumption.5 
 

The Court correctly observed that in current practice, emails have largely supplanted written 

correspondence, and RBH has undoubtedly provided electronic communications to other clients.  

RBH’s latest motion fails answer the obvious questions.  If RBH uses email to communicate, and 

has provided the communications to other clients, why can it not do so here?  How can RBH use 

emails to communicate with clients and others, if it cannot reasonable retrieve the 

communications when required?  RBH’s motion does not attempt to answer these questions.  

Instead, it merely restates the claim that RBH cannot provide the requested files to the Trust any 

time soon, if ever. 

5. If emails are excluded from RBH’s production, highly relevant communications will not 

be obtained by the Trust.  Therefore, the Trust offered to allow RBH sufficient additional time to 

comply with the Court’s ruling in an orderly and expeditious manner.6  The Trust only asked in 

return that RBH confirm that ESI was expressly included within the scope of the Court’s order.   

At this time, RBH has not responded to the Trust’s offer. 

6. RBH’s motion is essentially premised on a fallacy: that RBH cannot be expected to 

provide its ESI unless and until it is receives millions of dollars to defray its costs, and is allowed 

                                                
5  December 3, 2010 Transcript at page 35, lines 4 to 17, excerpts attached as Exhibit 1. 
 
6  See, July 26, 2011 email from D. Brothers to C. Sileo, attached as Exhibit 2. 
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many months to assemble the information.  In support, RBH relies exclusively on the Pallasch 

affidavit.  RBH’s reliance is misplaced.  This Court previously expressed some surprise at Mr. 

Pallasch’s conclusions:  

THE COURT: So, this is where I’m having a disconnect with you. Why the 
difficulty? Why the cost in this context? Why is it so difficult, so time-consuming, 
so expensive to do this?  I mean, you’ve indicated it’s a large mass of electronic 
data. I’ve got that. Is there no way to refine it or do anything that will be 
responsive to what the trust needs? Is it just unmanageable? 

 
MR. LANDY: I think that’s a fair question, your Honor, obviously, and it leads 
me to the point that the last modifier is what is critical here, is what is responsive 
to their need and to their interest? And simply to say, “Turn over every piece of 
electronically stored information generated for 345 different matters over a six-
year period,” is in no [sic] tethered to a purported need or interest of the trust…7 
 

7. RBH has not offered further testimony from Mr. Pallasch, or anyone else, explaining this 

logical incongruity.  More significantly, it has not provided any authority for the proposition that 

a rejected claim of burden or cost warrants the entry of a stay.  RBH has failed to establish that 

the Court did not intend to order the production of all file materials, and has failed to establish 

that it cannot or should not be required to promptly provide those materials to the Trust.  RBH’s 

motion should be denied. 

8. WHEREFORE, for the reasons stated above, the Crescent Resources Litigation Trust 

respectfully requests that this Court deny the Emergency Motion of Robinson, Bradshaw & 

Hinson, P.A. for Clarification or Partial Temporary Stay, and grant the Trust all relief to which it 

may be justly entitled. 

   

                                                
7  Id, at page 35, line 18 to page 36, line 7. 
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  Respectfully submitted, 

       D. Douglas Brothers 
SBN 03084500 
Gary L. Lewis 
SBN 12277490 
Sommer L. Coutu 
SBN 24048939 
GEORGE & BROTHERS, L.L.P. 
114 W. 7th Street, Suite 1100 
Austin, Texas 78701 
Phone: (512) 495-1400 
Fax: (512) 499-0094 
Email:dbrothers@georgeandbrothers.com 
Email: glewis@georgeandbrothers.com 
Email: scoutu@georgeandbrothers.com 
 
James D. McCarthy 
SBN 13367700 
Arley D. Finley III 
SBN 07020400 
DIAMOND McCARTHY, L.L.P. 
700 Lavaca St., Suite 1400 
Austin, Texas 78701-3232 
Phone:  (512) 617-5200 
Fax: (512) 617-5299  
Email:jmccarthy@diamondmccarthy.com 
Email: tfinley@diamondmccarthy.com 

 
       /s/ 
       ____________________________________
       B. Russell Horton 
       Texas State Bar No. 10014450 

KINCAID & HORTON, LLP 
114 West 7th Street, Suite 1100 
Austin, Texas 78701 
Email: rhorton@khs-law.com 
512-499-0999 
512-499-0816 (facsimile) 
 

       COUNSEL FOR CRESCENT   
       RESOURCES LITIGATION TRUST 
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Joseph D. Martinec 
State Bar No. 13137500 
MARTINEC, WINN, VICKERS & 
MCELROY, P.C. 
600 Congress Avenue, Suite 500 
Austin, TX 78701 
(512) 476-0750/FAX (512) 476-0753 
martinec@mwvmlaw.com      
 
COUNSEL FOR DAN BENSIMON, 
CRESCENT RESOURCES LITIGATION 
TRUSTEE   
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CERTIFICATE OF SERVICE 
 

I certify that a true and correct copy of this Notice has been forwarded to all counsel of 

record as set forth below by via electronic service on this 27th day of July 2011. 

Berry D. Spears,  
State Bar No. 18893300 
FULBRIGHT & JAWORSKI L.L.P. 
600 Congress Avenue, Ste. 2400 
Austin, Texas 78701-2977 
Telephone: (512) 474-5207  
 bspears@fulbright.com 
 
Gerard G. Pecht 
State Bar No. 15701800 
Carlos Rainer 
State Bar No. 24027641 
FULBRIGHT & JAWORSKI L.L.P. 
1301 McKinney, Suite 5100 
Houston, Texas 77010 
Telephone: (713) 651-5151 
gpecht@fulbright.com 
crainer@fulbright.com 
 
COUNSEL FOR DEFENDANTS DUKE ENERGY CORPORATION; DUKE VENTURES, 
LLC; SPECTRA ENERGY CAPITAL, LLC f/k/a DUKE CAPITAL, LLC; DUKE VENTURES, 
INC.; DUKE ENERGY CAROLINAS, LLC; DUKE ENERGY CAROLINAS; B. KEITH 
TRENT; JIM W. MOGG; JAMES M. SHORT, JR.; and R. WAYNE McGEE 
 
Jonathan M. Landy/John K. Villa 
Williams & Connolly LLP 
725 Twelfth Street, N.W. 
Washington, DC 20005 
(202) 434-5076 (Landy) 
(202) 434-5117 (Villa) 
(202) 434-5029 (fax) 
jlandy@wc.com 
jvilla@wc.com 
 
and 
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Steve McConnico/Christopher D. Sileo/Greg Pierce  
Scott, Douglass & McConnico, LLP 
600 Congress Avenue, Suite 1500 
Austin, Texas 78701-2589 
495-6300 (Tel); 474-0731 (Fax) 
smcconnico@scottdoug.com 
csileo@scottdoug.com 
gpierce@scottdoug.com 
 
COUNSEL FOR ROBINSON, BRADSHAW & HINSON, P.A. 
 
 
 
 /s/ 
 _______________________________________ 
        B. Russell Horton 
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